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Preliminary Statement 


On November 12, 1975 a two-count indictment was re 


turned to the Court charging this defendant with violations of 


u 


Title 15, United States Code, Sections 1644(a) and Ap 
pellant’s brief pp. 1-3) 

On December 4, 1975, the defendant moved to dismiss the 
indictment on the ground that those sections did not en 


compass the factual posture of the present case, to wit, 


representations by Monin that he was the holder of a certain 
American Express credit card. Then on March 29, 1976 he 


further moved to suppress Certain statements made by him as 


well as physical evidence seized 


1), the itt¢ T mndoned llant § 


By Decision and Order dated June 2! 197 


District Court Judge John T. Elfvin denied Monin’s mot 


dismiss on the ground urged. By turther Decision and Order 


' 


dated Jur 28, 1976, the Judge, following a suppress: 


} 


earing held on June 28, 1976, denied, in all 


dant s motion to suppress (A32-3 


On July 6 976 Monin then entered a 
Count I of the indictment, reserving his right t 
two ( Ourt Gecisions al pr u previ musiy ipy f 


Court 


On July 
the Attorney General tf 


appeal was timely filed 


Statement of Facts 


ial Statement tiled t , mn 

1976 (GI-7) Monin, during the period 

of time set yin Count | of the indictment called Allegheny 
Airlines in Buttalo, New York and booked various f ights He 
booked flights in the mes of Todd R. Moni, Michael Mat 
tison and James M. Mattison. On each occasion he told the 
local Allegheny Airlines representatives that |! Wi the 
holder of a certain American Express Credit Card and asked 
that the tickets ordered be charged to his credit card and 
mailed to him at 1331 Clinton Street, Buffalo, New York. The 


were then mailed to him from Pittsburgh, Penn 


) rdered 


$690.52. Her 


requested 


ican Expres 


Suppression of Hearing 


The pro 
wy tember 


idduced 


charging them to a non-existent American Express credi 


if 1) af Hart “uecnt ft 
seek 


th this 
Bultalo 
ximately 


as admitted by M 


and his colle 


mediate identified hinise 


imuc | 
a 


Postal Inspectors. Each 


exhibited his credentials 
(Ca¥) 
Harm ther ivised Monin that he and 


1 Traub wished to 
spc ik to him about his ordering of 
(Al6). Harm then 


Viranda warnings by 


Allegheny Airline tickets 
mmediately recited the 


it panoply of 


1 Standard Ad 
visal of Rights and Waiver Form (G10. G26). Harm then gave 


the form to Monin and 


reading verbatim fron 


isked him to read it 
m and said that he 


Monin looked at 
understood 


Harm further advised 


rund UU 


iS Permissi 


Whils 


Harn 
ippr d tt was his 
Harm gave him) permission 


he Postal Inspector's Office 


tter. Monin said he 


further discuss the mat 


that on this o 


( 1S) Harm turther stated 


WOUTG 


Monin at no time appeared to him 
r drugs and that he in all respects appeared 


threatened 


be under the intluc 


ft alcohol 


normal (G16). He also stated that he never 


t him (G16) 


nor made any promises t 


Monin called and said he 


The following day 
On Seprembx 


asked if he could appear the next day 


he appeared at the Postal Inspectors Office (G15). Harm 
again fully advised him of his rights pursuant to Miranda by 
reading from the same standard form and by giving it to 
Monin to read. Monin dic, said he understood his rights and 
signed the waiver poruon “ft the form (G16-17, G27). Monin 
then gave a handwritten statement admitting that he ordered 
the atriine tickets i merchandise from various mail order 
houses by requestiny (! encors to charge the tickets on the 
one hand arid inerchandise on the other hand to an 
American Express c edit card which he claimed he held (G18, 
G28-29) 


Monin then took the stand and admitted that ee rything In- 
spector Harm said was true (A26). He also testified that he 
was familiar with the requirements of Miranda warnings as a 
result of watching television (A27-28). In a response to a 
question by the Court, he said he knew what he was signing, 
knew what it meant and understood it (A29). He also testified 
that he realized he was suspected of criminal activity (G25) 
Lastly, he admitted his complicity (G21-24, G28-29) 


ARGUMENT 


Both Judge Elfvin’s Decisions were correct. 


A. Monin’s activity falls within the purview of the statute. 


Monin claims that his false oral representations to 
Allegheny in ordering and using approxiniately $5,900 in 
airline tickets, that he was the holder of a certain American 
Express credit card, requesting the airline to charge the 
tickets to that card and in making the same representations, in 
writing, ') various mail-order houses are not proscribed by 
Tit’? 15, United States Code, § 1644(a), which makes it a crime 


to 


Knowingly, in aA transaction affecting interstate or foreign 
commerce, use or attempt or conspire to use any fic 
titious credit card to obtain money, goods, services, or 
anything else of value which within any one year period 

has a value aggregating $1,000 or more 
Simply put, Monin claims that the term “fictitious” in- 
cludes only two situations. One. an existing fictitious credit 
card wherein the fiction refers not to the fiction of the 
existence of a card, rather. to a fiction with regard to the 
existence of a bona fide lender whose credit backs the use of 
the card. Two, ane -Isting credit card wherein the holder is 


fictitious 


fhe import of the S:atute however, conveys an intent to 
criminalize fraudulent schemes in which credit cards and/or 
their equivalents are emp! ved with an intended consequence 
of defrauding an uNSUSpeting party. See United States \ 
Mikelberg, 517 F.2d 246, 250 (Sth Cir 1974), rehearing denied 
52! F.2d 816, cert. denied U.S (1976), 96 § Ct 
1104. Certainly, the term “fictitious” would include the 
situations hypot.esized by Monin: however. the plain and or 
dinary usage of the word connotes greater latitude which can 
not be read out of the Statute without denying Congressional 
intent. As the Court said in United States v. Green 494 F.2d 
820, 826 (Sth Cir 1974), rehearing denied. 497 } 2d 1368, cert 
denied, 419 U.S. 1027, $1644 (the present Statute’s 
prececessor) was intended to insure and expand the Govern- 


ment’s capacity to deal with fraudulent credit card schemes 


and in nowise meant to restrict prosecutorial tools. And while 


there is a paucity of legislative history and case law in 
terpreting this Stature and its predecessor. the Supreme Court 
has pointed out that the rule of lenity in the construction of a 
penal code “in no wise implies that language used in criminal 


Statutes should not be read with a saving grace of common 


sense with which other enactments, not cast in technical 
language are to be read”. Mikelberg, supra, at 252. Black's 
Law Dictionary detines “fictitious” as meaning 
“feigned, imaginary, not real, false, noi genuine, non- 
existent’ [emphasis added]. Certainly, Congress could not 
have intended to limit the common usage of “fictitious” in 
$1644 in the manner now sought. Rather. an obvious 
definition of “fictitious credit card” would include a situation 


where a non-existent card is used in a fraudulent manner 


Monin’s reliance on 18 United States Code, § 1343 as an in 
dication that Congress could not have meant the term “fic 
titious” to include the present stiuvation, is misplaced. First, 
that section proscribes only faise pretenses transmitted by 
wire (telephone) in interstate or foreign commerce. See. ev. 
Rose v. United States, 227 F.2d 448 (10th Cir. 1955). Here, 
there is no interstate telephone communication, merely an in 
tra-state ielephone communication between Monin and Buf- 
falo, New York and Allegheny Airlines in Buffalo, New 
York. Secondly, even if Monin’s conduct could be construed 
to violate Section 1343, a single act may violate more than one 
law and in such a situation the Government may proceed un 


der either. Green, supra, at 826-827 


it ts another basic prit: :iple of Statutory construction that 
Courts will not impute to the legislature an intent to produce 
an absurd result. Mikelberg, supra, at 252. In other contexts 
Courts have refused to adopt a narrow and specitic meaning 
to the word “fictitious”. Kropp Fores Company v. Employers 
Liability Assurance Corporation, 159 F.2d 536 ( 1947) (detining 
a fictitious payee), DeCorter v. FTC, 244 F.2d 270, 281 (1957) 
(defining fictitious prices). 


Above all, logic dictates that Monin’s construction of the 


Statute be rejected. A credit card simply respresents a line of 


credit offered to a party by a lending institution. There ts 
nothing inherently valuable about the card itself, the value 
which inures to the credit card holder comes from the ex 
tension of the line of credit which the card represents. In an 
over-the-counter transaction, presentation of the tangible 
credit card merely offers the accepting party an assurance 
that the card represents an existing line of credit. However, 
the privileges granted to a person holding a line of credit is 
not limited solely to the over-the-counter, face-to-face, 
credit encounter. The Court might take judicial notice of the 
fact that a substantial number of credit saies transactions are 
done by mexns of telephone, wherein the parties involved 
rarely, if ever, see each other, and no exchange of a tangible 
credit card takes place. In such situations the tangible plastic 


card serves no function whatsoever 


The important factor to be considered is that the line of 
credit has been fraudulently used. Mikelberg, supra, Green 
supra. The fraud in such a situation is no different from that 
committed when a fictitious plastic card, that is, a card con- 
taining the name of a fictitious lending institution, is em 
ployed in an over-the-counter transaction. In those 
Situations the perpetrator of the fraud represents to an un- 
Suspecting party a falsehood, to wit, that he has a valid and 


existing line of credit with a lending institution 


For these reasons, the Court’s decision (AS-10) that the ap 
pellant’s conduct fell within the proscription of the Statute 
was correct. The motion to dismiss on the ground urged was 
properly denied 


B. Monin’s orai admission and written confession are ad- 
missible. 


Monin’s oral admission on the afternooa of September 10, 


1975 that he, in fact, did order and use airline tickets direct- 


ing Allegheny Airlines to charge those tickets to a credit card 


which he did not hold, came well after Inspector Harm tully 
advised him of his rights pursuant to Miranda and after he 
executed the waiver of those rights (A17, A20, G10, G26) 
Likewise, at the Postal Inspector's office, Monin’s written 
confession came well after he was advised of his rights pur- 
suant to Miranda and after he had executed the waiver of 
those rights (G16-17, G27-29). At the very least, the Judge's 
findings (A32-35) are not totally unsupported by the 
evidence. In such circumstances where “it does not clearly 
appear that the findings are not supported by any evidence 
an Appellate Court should not intervene. United States 
johnson. 327 U.S. 106, 112 (1946). United States \ Boston, St 

> Id 1171. 1179 (2d Cir. 1974), United States v. Brownstein 
§21 F.2d 459, 463 (2d Cir. 1975) 


Conclusion 


For all of the above reasons, the judgment of conviction 


should, in all respects, be affirmed 
Respectfully submitted, 


RICHARD J. ARCARA, 
United States Attorney 
Western District of New York, 
§02 United States Courthouse, 
Buffalo. New York 14202 


ROGER P. WILLIAMS, 
Assistant United States Attorney, 
Of Counsel 


AFFIDAVIT OF SERVICE BY MAIL 


State of New York ) 
County of Genesee ) ss.: 
City of Batavia ) 


.. ton tt o lohnsor being 
duly sworn, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 


On the __ day of a 
I mailed copier of a printed nellee 
the above case, in a sealed, postpaid wrapper, 


at the First Class Post Office in Batavia, New 
York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 


} APrChrY 


Sworn to before me this 


lst day of 


